STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
M CHAEL J. WELCH,
Petitioner,
Case No. 04-3184

VS.

RURAL METRO OF NORTH FLORI DA
I NC. ,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

This cause cane on for fornmal hearing before Robert S.
Cohen, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on Decenber 13, 2004, in Pensacol a,
Fl ori da.

APPEARANCES

For Petitioner: Mchael J. Wlch, pro se
2060 Burjoni k Lane
Navarre, Florida 32566-2118

For Respondent: John B. Traw ck, Esquire
Shel |, Flem ng, Davis & Menge
Post O fice Box 1831
Pensacol a, Florida 32591-1831

STATEMENT OF THE | SSUE

The issue is whether Respondent, Rural Metro of North

Florida, Inc., violated the Florida Cvil R ghts Act of 1992, as

anended, Section 760.10, Florida Statutes.



PRELI M NARY STATEMENT

On July 14, 2003, Petitioner filed a Charge of
Discrimnation with the Florida Conm ssion on Human Rel ati ons
("FCHR'), alleging that he was discrimnated agai nst because of
his gender, in contravention of the Americans Wth Disabilities
Act, ADA, Section 760.10, Florida Statutes, and Title VIl of the
Federal Civil Rights Act of 1992. Petitioner alleged that he
had suffered sexual harassnment by Respondent by bei ng pl aced
with a femal e co-worker, and was subject to retaliatory conduct
by his supervisor, ultinmately leading to his dism ssal fromhis
enpl oynent as a paranedi c.

On July 28, 2004, Petitioner received a Notice of
Determ nation: No Cause fromthe FCHR which provided himwth a
35-day wi ndow in which to challenge the FCHR s deterni nati on.
Petitioner filed a petition for Relief with the FCHR on
Sept enber 1, 2004, which was transmtted to the Division of
Adm ni strative Heari ngs on Septenber 3, 2004. The case was
assigned to the undersigned Adm ni strative Law Judge, and
proceeded to hearing on Decenber 13, 2004, in Pensacol a,

Fl ori da.

At the hearing, Petitioner presented the testinony of Lori
Bovee-Wel ch, testified hinmself, and offered Exhibit Nos. 1
through 6, and 8 through 12 into evidence. Respondent presented

the testinony of Kristy Lloyd Bradberry (via deposition), Janes



Chal mers, Tina Richardson Dunsford, Natashia Duke, Chris Rucker,
and Marl ene Sanders Tonpkins, and offered Exhibit Nos. 1 through
7 into evidence.

A Transcript was filed on January 20, 2005. After the
hearing, Petitioner filed a Proposed Recomended Order on
January 3, 2005, then filed a second Proposed Recomended O der
on January 28, 2005. Respondent filed Proposed Findings of Fact
and Legal Conclusions on February 3, 2005.

References to statutes are to Florida Statutes (2004),
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Petitioner was hired by Respondent on Cctober 11, 1999,
as an Energency Medical Technician Basic, until July 2001 when
he was reclassified with Respondent as an Emergency Medi cal
Techni ci an Paranedic, until his termnation fromenployment wth
Respondent on April 16, 2003.

2. In July 2001, Petitioner told his then manager, Dom nic
Persichini, that he no longer wanted to work with his partner,
Mar | ene Sanders, and he requested a transfer.

3. Petitioner gave as his reason for the transfer that
Ms. Sanders was interested in himin an inappropriate way which
disrupted his famly life. He never actually heard Ms. Sanders

make any inappropriate sexual remarks directed at him



4. M. Sanders accused Petitioner of allowing his wife to
interfere with their working relationship and to invol ving
herself in Ms. Sanders' personal |ife, which nade her
unconfortable working with Petitioner.

5. On March 27, 2002, Stephen d atstein, Respondent's new
CGeneral Manager, wote a letter to Petitioner in which he
acknow edged that problens had occurred between Petitioner and
Ms. Sanders, that the two of them woul d be separated and
reassigned to new shifts, and that Petitioner was being
reassigned to the B-shift rotation (1800-0600 hours), which
conflicted with his famly duties.

6. Petitioner received a good eval uation and a pay rai se
dat ed February 15, 2003, in which his supervisor, Ryan Jenkins,
stated that "M chael's abilities neet or exceed industry
standards. M chael keeps current by conpleting CEU s and taking
refresher classes. There is one new Corrective Action Notice in
his file since |ast year involving a post nove. The incident
was on 08-07-02 and to ny knowl edge there have not been any
further problens since.” Further, the evaluation reads that
"M chael shows a great attitude and appears to really enjoy his
job. This makes himvery easy to work with. M chael's good
personality and working knowl edge of EMS. is a benefit to the
custoners that he serves. It is clear that we should be proud

to have M chael as part of our team"”



7. Petitioner received letters of comrendation fromhis
supervisors and letters of thanks frompatients and their
famlies he had served.

8. In April 2003, Natashia Duke, a new enployee with
Respondent, went to the CGeneral Manager, M. Chal ners, and
accused Petitioner of having nmade statenents of a sexual nature
to her and of touching her inappropriately. M. Duke provided a
witten statement to M. Chal mers who forwarded the information
to the Division General Mnager, Chris Rucker.

9. M. Rucker advised M. Chalners to place Petitioner on
paid adm nistrative | eave pendi ng the outcone of an
i nvestigation concerning Ms. Duke's conplaint. M. Chal nmers
followed this instruction and placed Petitioner on | eave.

10. M. Rucker traveled to Pensacola to neet with
M. Chalnmers and Ms. Duke. At this neeting, Ms. Duke reaffirned
what she had witten in the conplaint against Petitioner and
told M. Rucker and M. Chal ners about another enpl oyee she
bel i eved had been sexually harassed by Petitioner, Kristy
Br adberry.

11. The next day, M. Rucker and M. Chal ners intervi ewed
Ms. Bradberry who inforned themthat she had been sexually
harassed by Petitioner. She provided a witten statenent which
described the all eged harassnent in detail. M. Bradberry told

the interviewers of another person she believed had suffered



sexual harassnment by Petitioner, Tina Dunsford (Tina Ri chardson
at the time of her conplaint).

12. M. Rucker and M. Chal ners next intervi ewed
Ms. Dunsford who confirmed that Petitioner had sexually harassed
her as well by making sexual coments and propositions to her,
and by touching her inappropriately.

13. After Ms. Dunsford' s interview, Ryan Jenkins, another
of Respondent's enpl oyees, reported that Ms. Dunsford had
conplained to himof sexual harassnment by Petitioner a few
nmonths earlier. M. Jenkins had failed to take any action on
t he previous conpl ai nt.

14. After interview ng the three conplainants, M. Duke,
Ms. Bradberry, and Ms. Dunsford, M. Rucker and M. Chal ners net
with Petitioner. At that neeting, Petitioner denied all of the
al | egations nmade by the three fenmal e co-workers and gave no
expl anation for what they all eged had happened.

15. M. Rucker believed the statenments given by the three
femal e co-workers who conpl ai ned of sexual harassnment by
Petitioner were credible.

16. M. Rucker made the decision with M. Chalners to
termnate Petitioner's enpl oynent.

17. Respondent had no prior history of problens with any
of the three female co-workers who conpl ai ned of sexua

harassnment by Petitioner.



18. Petitioner believes the sexual harassnent charges were
trunped up agai nst himso that Respondent could fire him since
he was beyond the conpany probationary period and therefore
could be termnated only for a business purpose pursuant to the
conpany enpl oyee handbook. No evidence was produced at hearing
to support a violation of conpany policy by Respondent in
Petitioner's term nation.

19. At the tinme of hearing, Petitioner was enployed with
the Escanbia County E. M S.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. 88 120.569, 120.57(1), and 760.01 et seq., Fla.

St at .

21. The Florida Cvil R ghts Act of 1992 (the "Act") is
codified in Sections 760.01 through 760.11, Florida Statutes,
and Section 509.092, Florida Statutes. "Because th[e] [AJct is
patterned after Title VII of the Civil R ghts Act of 1964, 42
U S C 8§ 2000e-2, federal case law dealing with Title VII is

applicable.” Florida Departnent of Community Affairs v. Bryant,

586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).
22. Anong other things, the Act nakes certain acts
"“unl awf ul enpl oynment practices” and gives the FCHR t he

authority, if it finds, followng an adm nistrative hearing



conduct ed pursuant to Sections 120.569 and 120.57, Florida
Statutes, that such an "unlawful enploynent practice" has
occurred, to issue an order "prohibiting the practice and
providing affirmative relief fromthe effects of the practice,
i ncl udi ng back pay." 88 760.10 and 760.11(6), Fla. Stat.

23. The "unl awful enploynment practices” prohibited by the
Act include those described in Section 760.10(1)(a) and (7),
Florida Statutes, which provide as foll ows:

It i1s an unl awful enploynent practice for an
enpl oyer:

(1)(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual's race, color, religion, sex,

nati onal origin, age, handicap, or marita

st at us.

(7) It is an unlawful enploynment practice
for an enpl oyer, an enpl oynent agency, a

j oi nt | abor-nmanagenent conm ttee, or a |abor
organi zation to discrimnate agai nst any

per son because that person has opposed any
practice which is an unlawful enpl oynent
practice under this section, or because that
person has nade a charge, testified,

assi sted, or participated in any nmanner in
an investigation, proceeding, or hearing
under this section.

24. "Sexual harassnment can constitute discrimnation based
on sex for purposes of [Section 760.10(1)(a), Florida Statutes].

CGeneral ly, sexual harassnent cones in two fornms: harassnent



that does not result in a tangi ble enpl oynent action
(traditionally referred to as 'hostile work environnent'’
harassnent), and harassnent that does result in a tangible

enpl oynment action (traditionally referred to as 'quid pro quo

harassnent). All harassnent by co-workers necessarily falls
into the first . . . class, as co-workers cannot take enpl oynent
actions agai nst each other. Harassnent by supervisors, on the

ot her hand, can fall into either category."” Johnson v. Booker

T. WAshi ngton Broadcasting Service, Inc., 234 F.3d 501, 508

(11th GCr. 2000)(citations omtted).
25. "Sexual harassnent, |ike any other clai munder
[ Section 760.10(1)(a), Florida Statutes], is a claimbased on

intentional discrimnation.”™ Pospicil v. Buying Ofice, Inc.,

71 F. Supp. 2d 1346, 1356 (N.D. Ga. 1999); see al so Downi ng v.

Board of Trustees of University of Al abama, 321 F.3d 1017, 1024

(11th Cir. 2003)("Since Cross holds that the el enents of a
sexual harassnment claimunder Title VII and the Equal Protection
Cl ause are the same--neaning that the enpl oyee nust prove that
the state actor intended to discrimnate because of the

enpl oyee' s sex--we discern no principled basis for hol ding that
the Equal Protection Clause is inplicated in a case of opposite-
sex discrimnation but not in a case of same-sex

di scrimnation.").



26. "To denonstrate sexual harassnment, [a conpl ai nant]
must show. (1) that 'she [or he] belongs to a protected group'
(2) that she [or he] 'has been subject to unwel cone sexua
harassnment, such as sexual advances, requests for sexual favors,
and ot her conduct of a sexual nature'; (3) that the harassnent
was 'based on [his] sex . . .'; (4) 'that the harassnent was
sufficiently severe or pervasive to alter the terns and
conditions of enploynment and create a discrimnatorily abusive
wor ki ng environnment'; and (5) 'a basis for holding the enpl oyer

l'iabl e. Johnson v. Booker T. Washi ngt on Broadcasti ng Servi ce,

Inc., 234 F.3d at 508, quoting from Mendoza v. Borden, Inc.,

195 F.3d 1238, 1245 (11th Gr. 1999).

27. 1t has been said that "[t]he fourth el enent--that the
conduct conpl ai ned of was 'sufficiently severe or pervasive to
alter the conditions of enploynent and create an abusive
work[ing] environnent"--is the elenent that tests the nettle of

nost sexual harassnment clains.'" QGupta v. Florida Board of

Regents, 212 F.3d 571, 583 (11th G r. 2000). To establish the
exi stence of this "fourth elenment” a conpl ai nant "nust establish
not only that she subjectively perceived the environnent as
hostil e and abusive, but also that a reasonabl e person would
perceive the environnent to be hostile and abusive.” 1d. "In
eval uating the objective severity of the harassnent, [one nust]

consi der, anong other factors: (1) the frequency of the

10



conduct; (2) the severity of the conduct; (3) whether the
conduct is physically threatening or humliating, or a nere
of fensi ve utterance; and (4) whether the conduct unreasonably
interferes with the enployee's job performance.” Mller v.

Kenworth of Dothan, Inc., 277 F.3d 1269, 1276 (1l1th Gr. 2002).

28. Wth respect to the "fifth element” required to nake a

prim facie case of sexual harassnent, enployer liability, "[a]n

enpl oyer 'is subject to vicarious liability to a victim zed
enpl oyee for an actionable hostile environnment created by a
supervisor with inmrediate (or successively higher) authority
over the enployee.' The enployer will be strictly liable for
the hostile environnment if the supervisor takes tangible

enpl oynent action against the victim However, when an enpl oyee
has established a claimfor vicarious liability but where no
tangi bl e enpl oynent action was taken, a defendi ng enpl oyer nmay
raise as an affirmative defense to liability or damages: '(a)
that the enpl oyer exercised reasonable care to prevent and
correct pronptly any . . . harassing behavior, and (b) that the
plaintiff enployee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enpl oyer

or to avoid harmotherwise.'" MIller v. Kenworth of Dothan,

Inc., 277 F.3d at 1278 (citations omtted). "While proof that
an enpl oyer had promul gated an anti -harassnment policy with

conpl ai nt procedure is not necessary in every instance as a

11



matter of law, the need for a stated policy suitable to the

enpl oynent circunstances nmay appropriately be addressed in any
case when litigating the first elenment of the defense. And
whi l e proof that an enployee failed to fulfill the correspondi ng
obligation of reasonable care to avoid harmis not limted to
show ng an unreasonable failure to use any conpl ai nt procedure
provi ded by the enployer, a denonstration of such failure wll
normal ly suffice to satisfy the enployer's burden under the
second el enment of the defense. No affirmative defense is
avai |l abl e, however, when the supervisor's harassnment cul m nates
in a tangi bl e enpl oynent action, such as discharge, denotion, or

undesirabl e reassignnment.” Burlington Industries, Inc. v.

Ellerth, 118 S. C. 2257, 2270 (1998); and Faragher v. Cty of

Boca Raton, 118 S. Ct. 2275, 2293 (1998).

29. To prove a prima facie case of retaliation, Petitioner

must show the following: (a) he engaged in statutorily
protected expression; (b) he suffered an adverse enpl oynent
action such as denotion and/or assignnent to a position with

| ess responsibility; and (c) the adverse enpl oynent action was

causally related to the protected activity. See Harper v.

Bl ockbuster Entertai nnent Corp., 139 F.3d 1385, 1388 (11th Cir.

1998) .
30. In this case, Petitioner has failed to show that he

suffered an adverse enpl oynent action for nmaking a conpl ai nt

12



agai nst Ms. Sanders. Although he was reassigned to the B-shift,
whi ch he found to be | ess desirable due to his famly
obligations, he was neither docked in pay, denoted, nor
termnated fromhis enploynent. The greater weight of the
evi dence indicates that Petitioner was fired because his
enpl oyer accepted the truthful ness of the allegations nade by
Petitioner's three femal e co-workers that he had nade
i nappropri ate sexual advances toward them The evidence
produced by Petitioner at hearing fails to support his claim of
sexual harassnment by his co-worker, Ms. Sanders. He "believed"
she was harboring inappropriate thoughts toward him yet he
never actually heard her make remarks of a sexual nature
directed at him

31. Oher than his own testinony, Petitioner provided no
corroborating evidence for any of his allegations of sexual
harassnment by Ms. Sanders. Further, Petitioner failed to prove
that his enpl oynent was term nated due to retaliation by
Respondent as a result of Petitioner's going over his
supervisor's head to conplain to the General Manager about the
al | eged sexual harassnent by Ms. Sanders. Respondent
articulated the basis for Petitioner's term nation, nanely, that
three femal e co-workers conpl ai ned of sexual harassnment by
Petitioner against themin the workplace. Petitioner's

supervi sors believed the statenments of the three female co-

13



workers to be credible. Petitioner's testinony and the evi dence
he produced at hearing fail to overcone Respondent's
justification for his termnation. Further, Petitioner has been
able to find enploynent as a paranedic in his sane county, and
cannot therefore claimnor did he prove at hearing, that
Respondent's actions have caused himfinancial harm

RECOMIVENDATI ON

Based upon the Findings of Fact and Concl usi ons of Law,
it is,
RECOMMENDED t hat the Florida Conm ssion on Human Rel ati ons
enter a Final Oder dismssing Petitioner's claimfor relief.
DONE AND ENTERED t his 24th day of February, 2005, in

Tal | ahassee, Leon County, Florida.

AT

ROBERT S. COHEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 24th day of February, 2005.
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COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

M chael J. Wl ch
2060 Burjoni k Lane
Navarre, Florida 32566-2118

John B. Traw ck, Esquire
Shell, Flem ng, Davis & Menge
226 Pal af ox Pl ace

Post O fice Box 1831
Pensacol a, Florida 32591-1831

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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